Saylor, and Baker, and related only to incidents at Dulcimer
No. 1 Mine. Significantly, Hoskins, the foreman at Oxford No. 5
Mine, indicated that Smith never left cap coal and was pretty
good at cleaning up. Thus, it can be seen that any alleged acts
of Smith indicative of poor performance occurred only at Dulcimer
No. 1 Mine. Inasmuch as Respondent allegedly decided to termi-
nate Smith in August 1985, 8 months after he was transferred out
of Dulcimer No. 1 Mine, it can not be found that the decision to
terminate was motivated solely by the alleged unprotected activi-
ties of poor performance at Dulcimer No. 1 Mine.

Even if evidence of Smith's alleged improper performance at
Dulcimer No. 1 Mine is considered in combination with evidence of
nonsafety complaints by Smith to and about other miners, I find
that it has not been established that the Respondent would have
terminated Smith for the unprotected activities alone.  In
reaching this conclusion, I considered the fact that the decision
to terminate Smith allegedly came 8 months after he was trans-
ferred from Dulcimer No. 1 Mine, where all alleged acts of poor
performance occurred. Also Coins who made the final decision to
terminate Smith did not specifically indicate that Smith's alleged
failure to perform his job properly was one of the reasons for
termination.  (Tr. I, 118-119.) Further, it is significant that
Hoskins, the foreman at Oxford No. 5 Mine, who had indicated that
Smith was not a disruptive influence, was not consulted when
Green, Howard, Ditty, and Chasteen discussed the firing of Smith.
Further, it is significant that the termination notice did not
indicate any of the alleged unprotected activities as the reason
for the termination. Indeed, the notice did not give any reason
for the termination. Coins had testified that, in essence, pur-
suant to customary company practice the notice of termination was
sent to Smith not in August when the decision was made (when Smith
was off work on sick leave), but in November (when Smith was able
to return to work), in order to enable Smith to get sick leave
benefits, and that Respondent continued him on benefits while he
was off on sick leave. However, it was Smith's testimony that
during this period he did not receive any benefits, and to his
knowledge his medical bills were not paid. Based on my observa-
tions of the witness1 demeanor I adopted Smith's version.
Therefore, I do-not find credible Coins' explanation of the time
lag between the decision to terminate in August and the notifica-
tion of Smith in November.  It is more credible that the actual
decision to terminate was taken in November 1985, on or about the
date the notice to terminate was sent to Smith.  It is thus sig-
nificant that the termination decision was made within 2 month of
Smith's filing of a .complaint of discrimination with MSHA, and
within a few months after he had made various safety related
complaints.
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might occur in the following 12 or so
